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JUDICIAL DECISIONS INVOLVING QUESTIONS OF 
INTERNATIONAL LAW 



SWITZERLAND V. FRANCE 



Award concerning the interpretation of a regulation of the commercial 
convention and report signed at Berne, October 20, 1906 

Rendered at Paris, August 3, 1912 



By an exchange of notes of November 18, 1910, and July 13, 1911, 
France and Switzerland have agreed, in conformity with Article 24 of 
the commercial convention entered into between them October 20, 
1906, and of Annex E of that convention, to submit to the final decision 
of an arbitral tribunal the difference which has arisen between the two 
states in regard to the scope and interpretation of a note inserted into 
the report, signed at Berne October 20, 1906, as well as the commercial 
convention. By this report, "it has been agreed upon that * * * the 
General Direction of French Customs would enforce, during the period 
for which this same convention is to run, the regulations specified in the 
document annexed under No. 2." Among these regulations, we find the 
following one: "No. 510. This number includes steam turbines." 

II 

Switzerland maintains that under the tariff regulations in force in 
France at the time of the negotiations and of the taking effect of the 
commercial convention of October 20, 1906, steam turbines were already 
included administratively in the stationary steam engines of No. 510 
of the French tariff; 

That Switzerland asked and obtained, by the insertion of the Regula- 
tion bringing the turbines under No. 510, a conventional and international 
stipulation for this inclusion "for all the duration of the convention"; 
that, in consequence, France had no longer the power to modify at her 
convenience the customs tariff upon steam turbines and must maintain 
their inclusion in the stationary steam engines; 
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That France, nevertheless, at the time of revising her customs regu- 
lations by the law of March 29, 1910, which went into effect two days 
later, April 1, not only exercised her right to modify and increase the 
tariff rates on stationary steam engines, but created, in No. 510, a special 
class entitled "steam engines without piston/' a class upon which was 
imposed an additional tax of 50 per cent of the duties applicable to the 
other stationary steam engines with piston; 

That all the preparation in the French Chamber and Senate of the 
revised tariff of March 29, 1910, implies the intention of imposing this 
increase upon steam turbines and upon no other engines; 

That, in fact, by adopting the expression "steam engines without pis- 
ton," it was intended to designate steam turbines under another name; 

That, practically and commercially, there are no other steam engines 
without piston, except the turbines; 

That all the engines indicated on the part of France as without piston, 
are on the contrary, provided with that feature, in conformity with the 
descriptions deposited by the inventors themselves in their applications 
for patent in France; 

That, although it is true France refused to consolidate the tariff upon 
stationary steam engines and Switzerland was not able to obtain that 
consolidation in Tariff B annexed to the convention of October 20, 1906, 
France, nevertheless lost her tariff right in the measure of engagements 
contracted by her with Switzerland, that is to say, within the limits of 
the note providing for the inclusion of turbines in No. 510, which assures 
to Switzerland the tariff treatment of stationary engines, which note 
excludes the power to tax steam turbines as such and to impose upon 
them, under the name of engines without piston, duties which are higher 
than the duties imposed upon other stationary engines; 

That the "administrative regulation" was agreed upon for the purpose 
of transforming into conventional form the administrative assimila- 
tion already existing of steam turbines to stationary engines in so far as 
tariff treatment was concerned; 

That if this stipulation had not that meaning, it would have no prac- 
tical bearing, so that no explanation could be made why it had been 
requested by Switzerland and refused by France for such a long time in 
the course of the negotiations of 1905-1906; 

That the French Government itself, during the period which elapsed 
between the adoption by the Chamber of Deputies of increased duties 
particularly affecting steam turbines and the adoption of the text of 
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the present tariff of 1910 by the Senate, has upon the representations 
made by the Federal Government, asked the Senate to remove these 
differential duties, as shown by the parliamentary documents of the 
Senate — thus implicitly recognizing the true scope of the "administra- 
tive regulation." 

Switzerland, in consequence, asks that for the entire duration of the 
convention, steam turbines constructed in Switzerland be admitted into 
France on the same conditions of tariff treatment as stationary steam 
engines with piston, and that they be not subject to additional duties 
nor to any other onerous differential treatment. 

Moreover, Switzerland demands the refunding of the duties which, 
in its judgment, were unduly levied upon steam turbines of Swiss con- 
struction since April 1, 1910, and demands also that, in view of the great 
length of the negotiations which preceded the meeting of the arbitral 
tribunal as well as of the procedure beginning with the organization of 
the tribunal, an equitable indemnity be allowed her to be apportioned 
among her constructors of steam turbines, the exportation of which to 
France has been paralyzed since April 1, 1910, whose business has at the 
same time been damaged because of the securing of the trade of their 
customers by competitors. 

Ill 

France makes answer to the effect that her entire policy for the last 
twenty years has been based upon the principle that she must preserve 
her control over her customs tariff, which, while it must remain subject 
to constant unilateral modification, is composed of two schedules, one 
of which, the general tariff, is applicable to the products of the states 
to which France does not intend to grant any commercial favor, while 
the other, the minimum tariff, representing the minimum protection 
thought to be necessary for French industries, is granted in whole or 
in part to certain states and can be modified only by law; 

That in the course of the negotiations and in spite of the repeated 
behests of Switzerland, the French Government has constantly refused 
to consolidate the customs duties upon stationary steam engines, duties 
which appear under No. 510 of that tariff; 

That, if France accepted the administrative note of October 20, 1906, 
including the steam turbines in that number for the collection of the 
customs duty, she meant, nevertheless, to reserve her entire freedom 
upon tariff decisions and upon revising and classifying the article; 
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That, in refusing to restrict in any manner whatever the liberty of 
her tariff upon engines, France reserved the right to make such modifi- 
cations as might seem best to her: that she could freely, in No. 510, make 
changes in the tariff rates, of the scale of the weights of engines, creating 
classes of engines by subjecting them to different rates, and that it was 
all the more natural to raise the duty pertaining to turbines because 
the latter cost two or three times more to the kilogram weight than the 
engines with piston and could not equitably continue to be subject to 
the same tariff duties; 

That the minimum tariff can be modified only by the law, that is to 
say, by the aid of Parliament; 

That the inclusion, by an administrative note, of steam turbines in 
No. 510 of the tariff, that is to say, in a number which France could 
modify at her will, is necessarily of secondary importance and can have 
no more effect than the legislative text of the convention itself; ad- 
ministrative regulations are simply customs practices, nothing more; 

That the new French tariff which went into effect April 1, 1910, has 
respected the customs assimilation granted to Switzerland by the ad- 
ministrative regulation, since steam turbines, which appeared under a 
No. 510 bis with a special duty in the text adopted in the beginning of 
the work of revising the tariff by the Chamber of Deputies, have been 
arranged in the definitive text under No. 510 in which there now appear 
two great categories of stationary engines, the engines with and without 
piston; that in the convention with Switzerland nothing was opposed 
to the adoption of a distinction of this nature; that turbines are star 
tionary steam engines without piston; that there are others, few in 
number, it is true, but that it was prudent to bear in mind, when mak- 
ing the customs tariff, the efforts which are daily made in this kind of 
construction and to take forthwith the necessary precautions to safe- 
guard the national production; 

That the confirmation, in an administrative regulation resulting from 
a commercial convention, of a tariff assimilation could not result in the 
consolidation of duties appertaining to merchandise which is the object 
of this assimilation, for such an engagement can have no other signifi- 
cance than the maintenance of the article in the designated category. 
If it were otherwise, it would be sufficient to proceed by way of an ad- 
ministrative regulation, not subject to the control of Parliament, to 
bind the future in so far as tariff matters are concerned. French legis- 
lation is firmly opposed to this procedure; 
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That it is not right to say that the French Government, by being 
opposed to the insertion of steam turbines under a No. 510 bis, has 
thereby renounced the right to accept a new signification of the No. 510 
itself, and that, moreover, it has presented no observations at the time 
of the vote on the No. 510 in Parliament; 

That if the Swiss Government had wished to obtain for turbines the 
same advantages as those accorded to stationary steam engines with 
piston, it should have requested that a note confirming this assimilation 
appear in Table B of the convention of October 20, 1910, as is done for a 
number of engines and other objects in the French customs tariff; 

France, in consequence, demands that steam turbines of Swiss con- 
struction be subject to the customs treatment of No. 510 of the tariff 
of March 29, 1910, the administrative note rinding in this way the only 
application of which it is reasonably susceptible. She demands, more- 
over, subsidiarily, the rejection of the Swiss demand which seeks to 
obtain the refunding of duties collected upon the basis of the tariff of 
1910 and an indemnity in behalf of Helvetic manufacturers of steam 
turbines, this request not being accompanied by any detailed figures, 
and the decrease of steam turbine shipments into France being due less 
to the new tariff, than to the establishment in France of branches of 
Swiss manufactures, by the sale of licenses by the inventors to French 
manufacturers, and, finally, to the development of gas and crude oil 
motors which assure greater profits. An indemnity for vaguely stated 
indirect damages is inadmissible. 

IV 

In conformity with Annex E of the commercial convention of Octo- 
ber 20, 1906, Switzerland designated as its arbitrator, Mr. Eugene Borel, 
Doctor of Laws, Professor in the University of Geneva, and France, 
Mr. Plichon, engineer, member of the Chamber of Deputies, replaced 
in December, 1911, by Mr. Noel, Senator, Director of the Central School 
of Arts and Manufactures, and the two parties designated as umpire, 
Lord Reay, member and former president of the British Academy, 
member and former president of the Institute of International Law, 
Associate of the French Academy of Moral and Political Sciences, former 
Governor of Bombay. Mr. Jarousse de Sillac, permanent secretary of 
the commission of the Hague Conferences, performed the duties of 
secretary of the tribunal. Mr. Leroy, attach^ to the Ministry of Foreign 
Affairs, took the latter's place during the session of January 18, 1912. 
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The parties waived the established custom of being represented be- 
fore the tribunal by agents. 

In conformity with the procedure determined upon by the tribunal 
during its first session, held in Paris, in the Ministry of Foreign Affairs, 
January 18, 1912, the Memoir, Answer, Rebuttal and Sur-Rebuttal of 
the two parties were presented within the periods specified, except in 
relation to the Answer, the presentation of which was delayed in con- 
sequence of unforeseen circumstances. After deliberation by the arbi- 
trators during the second session held in Paris, August 2, the following 
decision was rendered by the tribunal during the third session, August 3. 



Considering that the report, signed by the plenipotentiaries of the 
two contracting parties, October 20, 1906, states that the regulations 
specified in the documents annexed under No. 1 and under No. 2 shall 
be applied through administrative channels during the life of the con- 
vention of October 20, 1906; 

The arbitral tribunal believes that these regulations, agreed upon in 
the negotiation of the said convention, are an integral part thereof 
and that the contracting parties are obligated to observe the tariff regime 
which these regulations have established; 

The tribunal, in consequence, can attribute to these regulations no 
other character except that of stipulations incorporated in the conven- 
tion itself. 

Considering that the treaty of commerce and the regulations are inter- 
national conventions governed by the sanction which the contracting 
parties, represented by their plenipotentiaries, have given thereto; 

The tribunal is not called upon to consider whether or not the regula- 
tions must be submitted to the sanction of the legislature; that is a 
matter pertaining to internal law. 

Considering that, in accordance with the generally admitted principles 
for the interpretation of contracts, "a clause must be interpreted in 
the meaning according to which it may accomplish some effect rather 
than in the meaning in accordance with which it might produce no effect 
whatever;" (French Civil Code, Art. 1157.) 

Considering that the administrative note prescribing that, for the 
whole life of the Franco-Swiss commercial convention of October 20, 
1906, steam turbines shall be included in No. 510 of the French customs 
tariff, would have no meaning nor any practical effect if it meant only 
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the reference to a number of the said tariff, this question of numbering 
being in itself indifferent; 

Considering that the meaning of this reference to No. 510 is made 
clear historically by the fact that, prior to the convention, steam tur- 
bines had been assimilated, in regard to tariff treatment, by an adminis- 
trative decision of the General Direction of the Customs of France, to 
stationary steam engines, and that thus the adoption of the note had 
the particular signification to give to it the value of an international 
engagement, in order to remove it from changes of unilateral inter- 
pretation of the French customs administration; 

Considering that, in the circular giving effect to the Franco-Swiss 
convention of October 20, 1906, the General Direction of Customs in 
France called attention, on November 22 of the same year, to the fact 
that "the convention stipulates a certain number of regulations which 
confirm the facilities already existing or regulates the details of execu- 
tion. These clauses or administrative attitudes are enumerated in the 
present circular under the articles which concern it; they shall receive 
their application during the entire life of the convention." The circular, 
in regard to No. 510, inserts the words: "steam engines, administrative 
note confirming the classification of steam turbines under No. 510. 
Steam turbines are treated as stationary steam engines." (1st Swiss 
Memoir, p. 8.) 

Considering that the French administration has itself in this way fur- 
nished the interpretation and indicated the meaning of the note by 
stating that the question was that of continuing the previous tariff 
practice, this practice having become obligatory for the whole life of 
the convention; 

Considering that, if France has retained control over her tariff in 
regard to the rates for engines enumerated under No. 510, rates which 
she refused to consolidate in the commercial convention concluded with 
the Helvetic Government and which, in consequence, she was free to 
modify, she could make use of this control only within the. limits of the 
engagement with Switzerland for treating turbines like the engines of 
No. 510; 

Considering that at the time of the elaboration of the new French 
tariff in 1909-1910, increases in duties, aiming especially at turbines, 
were adopted by the Chamber of Deputies, then, in spite of the opposi- 
tion of Switzerland, were proposed by the customs commission of the 
Senate; that this assembly, it is true, has finally eliminated the express 
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mention of turbines, but has imposed, without discussion, upon steam 
engines without piston an extra tax of 50 per cent of the duties on other 
stationary engines; that this additional tax was adopted a few days 
later, also without discussion, by the Chamber of Deputies, and was 
embodied in the tariff law of March 29, 1910; 

Considering that in fact there seems to exist in trade practically no 
stationary steam engine without piston other than turbines; 

Considering that in placing an additional duty of 50 per cent upon 
steam engines without piston, the new French tariff has in reality created 
a differential treatment to the detriment of steam turbines, which is not 
compatible with the tariff assimilation existing before the convention 
of 1906 and confirmed by the report of 1906; 

Considering, finally, in regard to the Swiss request for the refunding 
of additional duties collected since April 1, 1910, upon turbines at the 
time of their entry into France, and also in regard to an allowance of 
an indemnity for the profits not realized for more than two years in 
consequence of the collection of additional tariff duties that the tribunal 
has received no precise and relevant indications regarding the number, 
the weight, etc., of these importations; that it is difficult to decide under 
these conditions upon indirect damages and loss of profit, and that, 
moreover, friendly and cordial relations existing between the contesting 
parties make it desirable not to deduce rigorously all the juridical con- 
sequences that might result from the considerations above developed; 

For These Reasons, 

decrees : 

1. France must apply to turbines of Swiss construction the tariff 
treatment especially indicated in regard to stationary steam engines 
with piston under No. 510 of the tariff of March 29, 1910. This deci- 
sion has no retroactive effect. It goes into immediate effect. 

2. No lump indemnity is allowed to the Swiss Government for the 
decrease in shipments of steam turbines from Switzerland into France, 
which may have indirectly resulted from the additional duties collected 
upon engines since April 1, 1910. 

Done at Paris, August 3, 1912. 

The President, 
Reat. 
The Secretary, 
Jarousse de Sillac. 



